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in the Court of Appeals of the District of Columbia. 


George R. Davis, Appellant, 
vs. 

The United States. 


No. 964. 


a Supreme Court of the District of Columbia. 


United States j 

vs. V No. 22225. Criminal. 

George R. Davis, ) 


United States of America, 
District of Columbia, 



Be it remembered that in the supreme court of the District of Co- 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, tlie following papers were filed and proceed- 
ings had in the above-entitled cause, to wit : 


1 Indictment. 

Filed in open court Oct. 17, 1899. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1899. 

District of Columbia, ( 

County of Washington, j * 

The grand jurors of the United States of America in and for the 
county and District aforesaid upon their oath do present that one 
George R. Davis, late of the county and District aforesaid, on the 
sixteenth day of August, in the year of our Lord one thousand 
eight hundred and ninety-nine, with force and arms, at the county 
and District aforesaid, in and upon one Arthur Baumgarten, he, the 
said Arthur Baumgarten, in the peace of God and of the said United 
States of America then and there being, feloniously did make an 
assault, with the intent him, the said Arthur Baumgarten, then and 
there feloniousl}’ to kill, and other wrongs and injuries to the said 
Arthur Baumgarten then and there did, to the great damage of the 
said Arthur Baumgarten, against the form of the statute iu such case 
made and provided and against the peace and Government of the 
United States of America. 

THOMAS H. ANDERSON, 

Attorney of the United States in and for the 

District of Columbia. 


1-~964a 
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GICOllGE R. DAVIS VS. THE UNITED STATES. 


(Endorsed :) No. 22225. United States vs, George 11. Davis. As- 
sault with intent to kill. Witnesses : Arthur Baumgarten, John B. 
Ilockaday, Thomas M. Sullivan, M. P., Jos. L. Gillott, M. P., George 
E. Leith. A true bill. John Shennan, foreman. 


Supreme Court of the District of Columbia. 

Friday, Odo. 27, 1899. 
The court resumes its session pursuant to adjournment, Mr. Jus- 


tice Clabaugh presiding. 

5^ 5jc 

United States 


5H 


* 


vs. 


George R. Davis. 


No. 22225. Indicted for Assault with Intent 

to Kill. 


Come as well the attorney of the United States as the defend- 
ant in proper person, according to his recognizance, and by his 
attorney, Fred Beall, Esq., whereupon the defendant’s motion to 
quash the indictment coming on to be heard, after argument, it is 
considered bv the court that said motion be, and it is herebv, over- 
ruled, and thereupon the defendant being arraigned upon the in- 
dictment, he pleads thereto not guilty, {ind for trial puts himself 
upon the country, and the attorney of the United States doth the 
like. 


Supreme Court of the District of Columbia. 

Friday, Nov. 3, 1899. 

The court resumes its session pursuant to recess, Mr. Justice 
Clabaugh presiding. 

^ 


United States 
vs. 

George R. Davis. 


No. 22225. Indicted for Assault with Intent 

to Kill. 


Come as well the attorney of the United States as the de- 
3 fendant in proper person, according to his recognizance, and 
by his attorney, Fred Beall, Esq., whereupon comes a jury 
of good and lawful men of the District of Columbia, to wit, Lewis 
Allen, William Kemp, Benedict Roth, Charles La Ha3'’ne, Berkley 
C. Waller, Thomas B. Bentrick, Irwin J. French, Charles Sorrell, 
F. G. Willet, Samuel 11. Wheeler, Samuel J. llaislett, and Robert G. 
Campbell, who, being sworn well and truly to try the issue above 
joined, upon their oath say that the defendant is guilty in manner 
and form as charged in the indictment, and thereupon the defend- 
ant is ordered coirimitted to jail to await further action in this 
cause. 
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Supreme Court of the District of Columbia. 

Friday, Nov. 10, 1899. 

The court resumes its session pursuant to adjournment, Mr. Jus- 
tice Clabaugh presiding. 

«|> 

^ >r% ^ ^ ^ ^ 


United States 
vs. 

George E. Davis. 


No. 22225. Convicted of Assault with Intent 

to Kill. 


Come as w^ell the attorney of the United States as the defendant 
in proper person in custody of the warden of the jail of the District 
of Columbia and by his attorney, Fred Beall, Esq., whereupon, the 
defendant’s motion in arrest of judgment coming on to be heard, 
after argument, it is considered that said motion be, and it is hereby, 
overruled, and thereupon it is demanded of the defendant 
4 what further he has to sa}^ why tlie sentence of the law 
should not be pronounced against him, and he says nothing 
except as he has already said; whereu}.)on it is considered by the 
court that for his said offense the defendant be taken bv the warden 
aforesaid to the common jail from whence he came, thence to the 
West Virginia penitentiary, at Moundsville, W. Va., there to be 
imprisoned and kept at labor for the period of two (2) years and six 
(6) months, to take effect from date of arrival at said penitentiary ; 
wdiereupon the defendant, by his attorney, notes an appeal to the 
Court of Appeals from the judgment of this court in this cause, 
which is granted, *and thereupon the court fixes the amount of the 
bond on appeal in the sum of one hundred dollars (|100). 


• llemorandum. 
December 7, 1899. — Appeal bond filed. 


Supreme Court of the District of Columbia, Jan’y 6, 1900. 


United States 
vs. 

George R. Davis. 


No. 22225. Convicted of Assault with Intent 

to Kill 


5 Come as well the attorney of the United States as the defend- 

ant, by his attorney, Fred Beall, Esq., and thereupon the defend- 
ant, by his attorney, presents to the court his bill of exceptions to 
the rulings of the court taken at the trial of this cause, and prays 
that the same may be signed, sealed, and made a part of the record, 
which is done accordingly nimc pro time. 
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Bill of Exceptions. 

Filed Jan. 6, 1900. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

The United States') 

m. V No. 22225. Assault with Intent to Kill. 

George R. Davis. 1 

Be it remembered that on the Srd day of November, 1899, the 
above cause came on for trial in criminal court No. 1 of the supreme 
court of the District of Columbia, and a jury being regularly em- 
paneled, the Government, to prove the issue joined on its part, 
called one Arthur Baumgarten as a witness, who, being duly 
sworn, testified substantially as follows: 

My name is Arthur Baumgarten. I live at # 617 K street and 
know the defendant. My place of business is at ^ 1005 E street 
northwest, in this city. I saw the defendant on the 16th day of 
August, in this city, at the office of the Southern Express 
6 Company, on Pennsylvania avenue, in this city. It was 
about quarter to 10 a. m. 

Q. State what occurred. A. I v/as in the office of the South- 
ern Express, waiting to identify a man who had purchased a seal 
of me, and the defendant came into the office about a quarter to 
ten, and I looked at him and recognized him as the one who had 
purchased the seal of me. Mr. Leith called me outside; asked me 
if that was the man who had purchased a seal of me. Mr. Leith, 
Mr. Hockaday, and myself adjourned to a small room and then Mr. 
Davis was called in, and Mr. Leith asked me whether that was the 
same party who bought the seal of me. I said, “ Yes.’’ He (Davis) 
called me a liar, and 

Tlie witness was then about to proceed to testify as to the alleged 
assault, with what it was made, and its character; whereupon the 
defendant, through his counsel, objected to any testimony by the 
witness which would tend to describe the character of the assault, 
with what it was made, for the reason that the indictment did not 
allege the character of the assault, with what or how it was made; 
which objection was by the court overruled, and the v.dtness was 
permitted to testify, over the objection of the defendant, as to the 
character of the alleged assault, how and with what it was made; 
to which action and ruling of the court the defendant then and 
there excepted and asked that his said exception be noted upon the 
record; which was accordingly done. 

The witness then proceeded to testify that the defendant pulled a 
pistol and fired at witness ; that the pistol was pointed by the de- 
fendant at witness when fired the first time; that it was fired four 
times in all. 
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A. He fired at me ouce ; then be was overpowered. He 

7 fired four times before the pistol was taken from him. When 
Mr. Davis (the defendant) came in there was no one in that 

little room except Mr. Leith, Mr. Hockaday, and myself. The door 
was then closed, and seemed to be locked from the outside. Shortly 
after the firing the officers came. 

Q. You saw the pistol, did you ? A. Yes, I did. 

Q. Look at this (the revolver being shown witness) and state if it 
is the same pistol. A. Same pistol. 

Q. How many shots did he fire? A. Four. Defendant was 
within four or five feet of me. This occurred at # 921 Penna. avenue, 
over the Adams Express office, on the 16th of August, in this city. 
The defendant is the person for whom I made that seal. The gen- 
tleman (defendant) came to my place of business and ordered a 
seal and I made it for him ; it was ordered on the 17th day of 
June. 

Q. Who ordered you to make that seal ? A. Mr. Davis; he simply 
said he wanted a seal made, and I asked him for what purpose ;*he 
said for sealing trunks and baggage. I delivered the seal to him 
personally. I have not seen the seal since. 

By the Court : 

Q. What do you mean by a seal? A. An iron press for making 
an impression upon lead, such as is used on freight cars. The seals 
are used for sealing mail sacks, express packages, baggage, and locks 
of all sorts. 

By Mr. Taylor : 

8 Q. When you identified Mr. Davis as the person who 
ordered this seal and to whom you delivered it, what im- 
mediately followed? A. Why, he denied it and called me a liar. 

Q. What next occurred ? A. J’hen Mr. Leith said to him, “ You 
had better tell now what you did with this seal, and all about it ; ” 
and he did not say anything further, but he pulled a revolver right 
then and there from his coat pocket and fired at me; then Mr. 
Leith grabbed his hand and the bullets went in different directions. 
The revolver was on the table after the struggle was over; Mr. 
Leith took it from him; he chucked him and took the revolver and 
put it on the table. 

The defendant, by his counsel, objected to the introduction of 
the foregoing testimony of the witness Arthur Baumgarten uf)on 
the following grounds: 

Because the character of the alleged assault is not set out in the 
indictment. 

Because the indictment does not allege an assault by shooting at 
the witness Baumgarten with a pistol. 

The court overruled the objections of the defendant and permitted 
the introduction of the foregoing testimony of the witness Baum- 
garten ; to which action and ruling of the court the defendant then 
and there excepted, and asked that his said exception be noted upon 
the record ; which was- accordingly done. 
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UNITED STATES. 


Cross-examination of Arthur Baumgarten : 

Q. This occurred in the Southern Express office in thiscit}^? A. 
Yes; on the tliird floor, front room. 

9 Q. Mr. Davis when he came in there, he first stopped in 
the main office, and then sat down at the table, and then 

you called him into a little hall room after being first called out 
into the lobby by Mr. Leith ; you, Mr. Leith, and Mr. Hockaday 
were in this room ? A. Yes, sir. 

Q. By what other name does Mr. Leith sometimes go? A. I 
think he goes by the name of Leonard ; once I read it in the paper, 
and it stated Mr. Leonard; do not know ]\lr. Leith’s business; 
seemed to be in tlie employ of the company. Mr. Leitii and .Mr. 
Hockaday and myself went into this little hall room; that little 
room is just the width of a narrow hall, about 8 feet wide, and 
there is only one window in it ; there are two doors ; one was closed ; 
could not say whether it was locked ; tlie door from the hallway 
was closed. I did not understand it to be locked. The only door 
that was opened was the one tlirough which we entered. When 
this conversation took place Mr. Davis (the defendant) was sitting 
on a chair at the window, Baumgarten in front of him, and Mr. 
Hockaday was also standing rather in front of him. Mr. Leith was 
standing ratiier between him and the door through which he had 
come in, and the three were standing in that position. 

Q, How far was that from the window or the chair in which Mr. 
Davis was sitting? A. I should judge about 4 feet. 

Q. And Mr. Leith was standing between Davis and the door and 
when you went in there Mr. Hockaday pulled the door to, but not 
closed? A. Yes, sir. 

10 Q. Then you were standing in there with the young man 
sitting at the window, and you three men in front of him? 

A. Yes, sir. 

Q. How much do 3’ou weigh? A. 210. 

You are a strong, athletic man? A. I suppose I am. . 

Q. Mr. Leonard is a large man, too, and Mr. Hockaday is a young 
man comparatively. You liad all been in the large room first and 
you all went in the small room, then Mr. Hockaday called Mr. 
Davis in there; why, if you know? A. For me to identify him in 
his presence. 

Q. Could not you have identified him just as well in the largo 
room ? A, I did. 

Q. Could you not have identified him- just as well in the large 
room ? A. 1 did. I su[)pose they wanted mo to say so in his pres- 
ence. I don’t know why otherwise, unless there were other people 
in that main room that they did not want to know anything about 
it. Mr. Hockaday’s stenographer was in the large room. This 
occurred about a quarter before ten. 

Q. You were there when Mr. Davis came in? A. Yes, sir. 

Q. When Mr. Davis came in he sat down at the table in front of 
Mr. Hockaday ? A. Yes, sir. 

Q. You had been brought there for the purpose of identifying Mr. 
Davis? A. Yes, sir. 
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Q. Did you know of your own personal knowledge that 

11 Davis had been sent for? A. Yes, sir. 

Q. How many times did you say that pistol was fired ? A. 
Four times. 

Q. In wdiat direction did the bullets go? A. One up to the ceiling 
over me — as it vyas sliot, Mr. Leith struck his hand and knocked the 
bullet up — one went into the front window, and the other two into 
the floor, 1 believe. Davis had his back to the window. Only one 
shot was aimed at me; the others were fired during the struggle 
which followed the first shot at me. I identify this as the pistol. 

Q. And you stood facing him (the defendant)? A. Yes, sir. 

Q. And he aimed the pistol at you ? A. Yes, sir; he sighted it. 

Q. You saw him sight the pistol? A. Yes, sir. 

Q. Show the jury how tliat w’as done. A. How he sighted it? 

Mr. Beall: Yes; how he sighted it. 

A. He levelled itat me, and as he fired Mr. Leith caught his hand. 
I would not say he sighted, but he brought it down in that direction 
(witness showing jury the movement of defendant with the pistol). 
I judge that was a sight; it was what I understood as a sight. I 
did not mean to say that he took two or three minutes’ deliberate 
aim ; I have explained it just as it happened. He pulled the revolver 
from liis pocket and got it in position, and just as he pulled the 
trigger Mr. Leith struck his liand, and the bullet went into 

12 the ceiling over me. 

Q. You testified before the police court in this case ? A. Yes, 
sir. 

Q. Now, what was it you said a wliile ago that Mr. Leith said to 
Mr. Davis when he came into that little room? A. He said to me, 
“Is this tlie man for whom you made a seal?” I said, “ Yes,” and 
he turned to Davis, says, “Davis, now we all know about this, and 
you might as well tell us all about it yourself.” That is as near as 
I can remember it. 

Q. Mr. Leith said to hitn, did lie not, that he would give him 
five minutes to “fork u[) the money”? A. Mr. Leith said he 
would give him five minutes “ to cough up the truth,” as I remem- 
ber it. 


Redirect examination. 

By Mr. Taylor : 

Q. Did the defendant aim the pistol at you? A. He did. 

To further prove the issue joined on the part of the Government, 
one John B. Hocicaday was called as a witness, and, being duly 
sworn, testified substantially as follows: 

My name is John B. Hockaday, and I am the assistant superin- 
tendent of the Southern Express Company, and was such on the 
IGth day of August, and my office is on the third floor of the build- 
ing occupied by the Adams Express Company at #921 Pa. Ave., 
and I was present at my office on the said 16th day of August at 
about the hour of 10 o’clock a. m., as was also the defendant Davis, 
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who came at about 9.45, and was engaged in attending to 

13 correspondence for 15 or 20 minutes, and Mr. Arthur Bauin- 
garten was there for the purpose of identifying Davis as the 

man who had purchased a seal from him. Mr. Davis was called into 
an ante-room, and there confronted with Mr. Baumgarten, and Mr. 
Leith said to the defendant, “ Mr. Baumgarten idenlifies you as the 
man who purchased a lead seal press from him.” Mr. Davis re- 
plied, stating that Baumgarten w^as a liar, and 

The defendant, through his counsel, objected to any testimony 
by the witness which would tend to describe the character of the 
assault, with what or how it was made, for the reason that the 
indictment did not allege the character of the assault, with wliat 
or how it was made, which objection was by the court overruled, 
and the witness was permitted to testify, over the objection of the 
defendant, as to the character of the alleged assault, how and with 
what it was made; to which action and ruling of the court the de- 
fendant, then and there excepted and asked that liis said exception 
be noted upon the record, which was accordingly done. 

— drew his pistol from his side coat pocket, directed it at Baumgarten, 
and Mr. Leith grappled with him and threw his hand up. Two of 
the bullets went into the ceiling, one into the floor, and another into 
the window casing. During the time Mr. Leith had hold of Mr. 
Davis I was making an earnest effort to get the pistol from him ; 
then we heard a knock at the door — we were successful in taking 
the pistol from him. The pistol was presented to witness, who 
identified it as the one he took from the defendant Davis as 
the one that the defendant fired the four shots from. Davis* 
was about the same distance (witness indicating) as Mr. 

14 Taylor is from me and fired four times. The defendant 
had the pistol in his coat pocket and he raised it and 

commenced to fire and Mr. Leith knocked his hand up. I took 
the pistol from him. All that was said in reference to the seal 
was that Mr. Davis was informed by Mr. Leith that Mr. Baumgarten 
identified him as the purchaser of the seal press from him. This 
seal press was a press used for making impressions on lead seals, 
and lead seals are used by us for sealing packages which contain 
valuables. The Southern Express Company is engaged in the 
transportation of freight, money, bonds, etc., and was engaged in this 
business on the 16th day of August, 1899. This particular seal had 
not been ordered by our company ; it had never been used by us. 
The seal press had not been found, but an impression of the press 
was on the Montgomery bag when it reached New York. The im- 
pression was not genuine, was fictitious, unauthorized, and a forgery. 
The use of thisseal resulted in the loss of |1,000 package ; $1,000 was 
stolen, taken from the package it had been put in in Montgomery, 
and when opened the money was gone. Whoever opened the pack- 
age undertook to cover up his tracks by the use of this bogus seal. 
After the defendant Davis had fired the pistol he was allowed to sit 
down in a chair, and the policemen came and knocked at the door. 
Mr. Satterfield, being on the outside, in the office proper, and hear- 
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ing the shots, bolted the door. That was the first time the door 
had been locked. The door had not been locked or bolted up 
to that time. Policeman Gilotte arrested tlie prisoner. The 
pistol was carried by me to the station-house. There were 
two doors to the small room. Neither of these doors were 
locked until after the shooting — that is, the front door was 
always kept locked and the door communicating with 

15 my office remained unlocked until locked by Mr. Satterfield 
after he heard the shooting. Mr. Baumgarten, Mr. Leith, 

and myself were i)resent in that small room. Mr. Leith came into 
the large room some little time after Mr. Baumgarten; we were in 
the front room at the same time, but not in conversation. Mr. Leith 
came in with Mr. Baumgarten. Mr. Baumgarten had been called 
out by Mr. Leith and saw Mr. Leith on the outside; they then came 
in and Mr. Leith asked me to join them in this room. I did so; he 
told me what Mr. Baumgarten had said in reference to the identi- 
fication. I called Mr. Davis in the ante-room; he was then in my 
office, sitting at the table, writing a letter; the object of retiring 
was privacy. Mr. Davis had been there on two other occasions. 
He was still on investigation, as were others. No accusation was 
made against him before or since, except that he was accused of 
having purchased this seal press; he was not accused of having 
stolen the money. We proved by Mr. Baumgarten that he had 
sold him a press, but no one made any accusation against the de- 
fendant — not as yet. 

There wei’e no thi'eats or demonstration of violence made by any 
one in that room towards the defendant; no threats at all; the de- 
fendant was asked to tell what he knew by Mr. Leith. This all 
occurred on the lOth da}^ of August, about 10 o’clock, in this city, 
at my office, ^ 921 Pa. A ve. The Southern Express Company occu- 
pies this building jointly with the Adams Express Company. The 
defendant was a messenger of the Southern Express Company be- 
tween Washington and Atlanta, and he run between Washington 
and Charlotte and between Richmond and Washington. The 
money was lost from the bag that he handled upon which 

16 this bogus seal was found in New York, and which is 
identified by Mr. Baumgarten as having been made from an 

impi’ess of the seal that he sold to the defendant. On this occasion 
Mr. Baumgarten indicated that the defendant was the man for whom 
he had made tire seal press. He said, further', “ Pie is the man 
who bought a. seal from me, who bargained for it on the .17th day 
of June, and who got it on the 20th day of June.” Mi'. Davis said 
in reply to Mr. Baumgarten that Mr. Baumgarten was a liar, and 
immediately began to fire at Baumgarten ; four shots were fired. 

Cross-examination ; 

The witness said that (Baumgarten) never had made a seal for 
the Southern Express Company before, so far as he knew of. Mr*. 
Baumgarten had never made a seal for our company, so far as I 
know. I am the assistant superintendent of the Southern Express 
Company. I cannot state of my own knowledge that the package 
2— 9G4a 


10 


GKOKGE li. DAVIS Vs. WIE dnited states. 


was made up iu Montgomery, Alabama, nor that money was ever 
put in the package for transportation. The defendant was under 
investigation by me for several days. The witness states that he 
never saw the seal press that was made by Mr. Baumgarten. The 
character of the seal was not talked of between the defendant and 
myself, I did not hear Mr. Leith say in that room, “ We will give 
3mu five minutes to fork up the money.” Mr. Leith did not say 
anything like that. I was present and heard no expression of that 
kind. The defendant was standing about 3 feet from Mr. Leith ; 
did not hear any expression from Mr. Leith to the effect that he 
would give the defendant five minutes to fork up the money ; heard 
nothing at all like that. There had been nothing said to 

17 the defendant on the 16th day of August, except about the 
press itself on the seal of the bag which ct)ntained the money 

which was lest. The messengers of the Southern Express Company 
carry revolvers when on duty ; they are always required to carry a 
revolver when on duty. I had sent for the defendant to come to 
my office that morning. The defendant was not on duty at the 
time that I sent for him. What I consider on duty and what is 
understood as on duty is the time from which a messenger takes his 
run until delivery* The defendant was not on duty when he was 
called to my office. Messengers are not required to carry guns 
anywhere except on the cars and vehicles which take them from 
the car to the office. 

The Governmeut, to further prove the issue joined on its part, 
called one George E, Leith, who, being duly sworn, testified sub- 
stantially as follows : 

Mv name is George E. Leith and my business that of a detective. 
I was at the Southern Express Company’s office on the 16th of Au- 
gust about 9.45. I know the defendant by sight, and saw him there. 
The office is on Pa. Ave. between — cannot tell exact number. At 
about 10 o’clock, I should say, the defei\dant came in and was 
seated at the table and asked some questions in regard to the busi- 
ness of Mr. Hockaday. Mr. Arthur Baumgarten was present. 
Baumgarten sat at the window, perhaps 15 feet from where the de- 
fendant was seated. Mr. Hockaday continued in conversation with 
defendant for perhaps 15 minutes, and at the end of that time I 
asked him to come into the hall. A short time after this Mr. Baum- 
garten, Mr. Hockaday, Mr. Davis (the defendant), and myself went 
into the ante-room, a room perhaps 20 by 10. Mr. Davis took a 
position near the window, and, I think, perhaps sat on the window 
ledge, a table at his right hand. Mr. Baumgarten took a 

18 position at the end of the table, perhaps 10 feet away from 
it. Mr. Hockaday stood at my left and I stood just inside 

the door, between the defendant and Mr. Hockaday. I asked Mr. 
Baumgarten if he recognized the defendant as the man for whom 
he made a seal or a press, cut to impress the words “ Montgomery, 
Southern Express Co.” He said he did. I then turned to Davis 
and said, “ Mr. Davis, Mr. Baumgarten says that on June 17 — or 
whatever date it was — he made such a seal for you.” Davis says. 
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“ It is a lie ; ’’ and I said, “ Davis, I have no time to argue this mat- 
ter; we simply want the truth. Mr. Baiimgarten positively identi- 
fies you as the man for whom he made the seal and to whom he 
delivered it,” and from that — he liad on a sack coat 

The defendant, through his counsel, objected to any testimony 
by the witness which would tend to describe the character of the 
assault, with what or how it was made, for the reason that the in- 
dictment did not allege the character of the assault, with what or 
how it was made; whicli objection was by the court overruled, and 
the witness was permitted to testify, over the objection of the de- 
fendant, as to the character of the alleged assault, how and with 
what it was made; to which action and ruling of the court the de- 
fendant then and there excepted, and asked that his said exception 
be noted upon the record, which was accordingly done. 

— put his hand in his right pocket, drew a revolver, and pointed it at 
Baumgarten. As he did so [jumped in front of him and threw up his 
hand and caught his hand with my left hand, I guess, for I think he 
held the revolver in his right hand. As I threw up his hand the pistol 
was discharged, the revolver was discharged, 4 times. Two 

19 shots went into the ceiling, one shot went in the floor, and 
another shot went across the shoulder of my coat, cutting 

the cloth, and, I think, lodged In the window case. I threw Davis 
(the defendant) over the table and choked him until he released his 
hold, and Mr. Hockaday took the pistol. Witness was asked to put 
on the coat he wore at the time of the shooting, which he did, and 
showed to the jury the bullet hole in the coat from the pistol fired 
by the defendant. Davis pulled the pistol like that (indicating to the 
jury) and made some remark that I did not hear. When I said to 
him it remained to him to explain the seal, he pulled the gun, like 
this (indicating to the jury with the revolver), and pointed it at 
Baumgarten. As he did so I stepped in front of him and threw up 
his hand, so (indicating). The revolver was discharged 4 times. 
Once, I remember, he had his hands down, like this (indicating to 
the jury), and the pistol was pointed about like this (indicating to 
the jury), and I threw his hands down and that bullet went into the 
floor. As I say, we struggled until I threw him on the table and 
shutoff his wind, and this fourth shot, I presume, is the one that 
cut the coat. The pistol was fired in the direction of myself, be- 
cause I had hold of his wrist and we were struggling. The defend- 
ant was trying to discharge the pistol at Baumgarten at the first 
shot, but when I liad hold of his wrist I presume it was intended to 
discharge the remaining shots at anybody in the room. 

Q. Was the pistol discharged designedly? A. He had his hand 
on the trigger, and it was evidently discharged from design on his 
part. I overpowered him and choked him until he released his 
hold on the revolver and Mr. Hockaday took the pistol from 

20 his hand. I did not see the pistol after Mr. Hockaday took 
the pistol from him. The ofiicer came in from the street 

after Mr. Hockaday took the revolver from him, I released my 
hold on his throat when Mr. Hockaday got the pistol. There was 
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a chair, in which he sat down, and he seemed to be somewhat out 
of breatii, and I said, I guess you are satisfied now, and just at that 
moment the office*!' came in. No doors were locked tliat I know of. 
I saw no doors locked at all, but after the shooting I heard a bolt 
shot into a door ; the one leading into the outer office. Certainly 
no door was locked before the shooting. 

Q. Did 3 'OU hear anything in the nature of threats? A. Threats 
towards Davis? No, sir; absolutely no threats made by any- 
body. 

Q. You may state whether you observed an}^ hostile demonstra- 
tion. A. Nothing at all. I don’t think we had been there a minute 
before the shooting took place. I did not know the defendant was 
armed, and the shooting took place on Pa. Ave., in this cit}^ and I 
recognize the defendant as the man who did the sliooting. It was 
in pursuance of my duty in investigation of an alleged loss of a 
money package that I was at the office of the Southern Express 
Company on the occasion of the shooting. 

Cross-examination : 

Q. Where do you reside? A. In New York city. I had met the 
defendant before, and through the investigation in which I was en- 
gaged I used the name of George F. Leonard, and I met the 

21 defendant for the first time in Atlanta. I am 42 years of age 
and weigh about 240 pounds, and on the occasion of the 

shooting I choked the defendant until he released his hold of the 
revolver. 

Q. You know of only one door that leads into this little room? 
A. I remember there are two doors in this small room, but onlvone 
door leading from Mr. Hockaday’s office into this room. There is 
a door entering into the hall at the end of the room, and I do not 
know that 1 ever saw that door open. Mr. llockaday’s room is the 
large office. I first said to Mr. Baumgarten, in the little room. Is 
this the man for whom you made a seal and to whom you delivered 
the seal? and Mr. Baumgarten answered yes. My impression is 
that this is his exact language. I then said to the defendant, You 
hear what Mr. Baumgarten says? and he (Mr. Baumgarten) 
says that you are the man for whom he made and to whom he de- 
livered this bogus seal, and I said to the defendant. What do you 
say to that? Defendant replied, It is a lie. I said to the defend- 
ant, I had not time to argue it; it simply remains for you to ex- 
plain. The defendant drew his pistol — not at the instant, perhaps; 
but after I asked him for an explanation he drew his pistol — I 
caught his arm and held it up. As I caught his arm the pistol was 
thrown up. I am employed by the Pinkerton detective agency. I 
say, to the best of my recollection, that I did not say to the defend- 
ant or make any such threat that I would give him five minutes to 
cough up the money. I would recall it if I had made any such 
threats. 

Q. Do you recall any statement at all, sir, that \mu would 

22 give him so many minutes to cough up the money? A. I 
had no occasion to make such a statement. The defendant 

had not been accused of taking the money. 
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Thereupon the Govern men t gave further testimony to prove the 
issue on its part joined by calling T. M. Sullivan and Jos. I. Gil- 
LOTT, both members of the Metropolitan police force of the District of 
Columbia, who, being duly sworn, deposed and testified substan- 
tiallv as follows: 

*j 

That in response to an alarm they went to #921 Pa. Ave. and ar- 
rested the defendant and took him to the station-house, and that 
the defendant on the way to the station said “ Bauragarten had lied 
upon him and he had attempted to kill him because he (Baumgar- 
ten) had lied upon him ; ” and that the defendant made substantially 
this same statement when he reached the station-house. 

And thereupon the Government closed its case-in-chief. 

Thereupon the defendant, to maintain and prove the issue upon 
his part joined, testified in his own behalf as follows: 

Q. Where have you been residing? A. 661 S. 0. Ave. S. E. 

Q. Where were you born ? A. In Prince Edward county, Va., 
near Farmville, Va. 

Q. How old are you? A. 24 years old. I was raised on a farm 
and have recently been in the service of the Southern Express Com- 
pany — since Christmas, 1896. Family live in Buckingham Co., and 
consists of a mother and one sister, and one brother at home. 

Q. What was your business in the Southern Express Co. ? A. 
Messenger. 

23 Q. You are charged with having made an assault upon Mr. 
Baumgarten Aug. 16, 1899. At that time were you in the 

employ of the Southern Express Company ? A. Yes, sir. 

Q. What was your run? A. From Atlanta, Georgia, to Wash- 
ington. 

Q. How far is that? A. About 650 miles. 

Q. Where were you on the morning of the 15th of August, 1899 ? 
A. In Atlanta, Ga. 

Q. When did you leave Atlanta ? A. Well, the leaving time of 
the train was 12 o’clock in the day. 

Q. What time were you required to go on duty there before leav- 
ing? A. At 10 o’clock, two hours before leaving. 

Q. About what time did you get up on the morning of the 15th ? 
A. I suppose about 8 o’clock. 

Q. Then you left Atlanta about 12? A. 12 o’clock was schedule 
time. 

Q. Did your run continue all the way through to Wasliington ? 
A. Yes, sir, 

Q. What time did you arrive in Washington? A. 6.45 on the 
morning of the 16th. 

Q. What relief did you have from the time you entered on duty 
at Atlanta to the time you reached Washington? A. Did not have 
any ? 

24 Q, What sleep or rest did you have? A. Did not have 
au}^ at all. 

Q. From about 8, then, on the morning of the 15th up to the 
time that this alleged difficulty, which is said to have occurred about 
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10 o’clock of the 16th, what rest had you had? A. Had not had 
any at all. It was positively agaiiist the instructions to sleep on 
duty; the penalty was discharge then and there. 

Q. Then, from 8 o’clock on the morning of the 15th you had had 
no sleep ? A. No sleep at all. 

Q. How long did your duties require you to work after reaching 
Washington ? A. I suppose I got off about half past 7 or a quarter 
to 8 ; .something like that. 

Q. Had you had anything to eat when you reported at the office 
in response to the request of Mr. Hockaday ? A. I had had break- 
fiist, 

Q. Had you had anything to eat on the trip from Atlanta to 
Washington? A. I had supper at Charlotte. 

Q. How came you to go to the express office on the morning of 
the 16th of August? A. Well, when I was checking in my run at 
the miin office on Penna. avenue, I received a message from Mr. 
Hockaday to report at his office at 9.30. I hurried up to my board- 
ing-house and got breakfast and came right back. Boarding-house 
is 661 S. C, Ave. S. E. I arrived in Washington at the 6th Street 
station, and went from there u]) to the main office first. I was not 
relieved of duty until I went to the main office; went from 

25 the main office,. after getting through with the business there, 
to breakfast, and came right back in obedience to the message 

I had received. 

Q. When you came back where did you go? A. I went up to 
Mr. Hockaday’s office on the 3rd floor. 

Q. If you had any weapon of any kind on your person, state what 
it w^as. A. Yes, sir ; had my revolver. 

Q. Where did you have it? A. I had it in this coat pocket; 
usual place where I carried it. 

Q. I will ask you whether it was often the case that you have to 
double back and go on duty. A. Yes, sir; I received a message 
to report, and did not know but what I would have to double back 
as I had done often before, and that was the reason I had the pistol 
in my f)ocket. 

Q. About how often does it occur that messengers have to double 
back? A. It occurs very near every week. They have not any 
extra men, and if a man gets sick somebody has to double; at least, 
that is the way it was when I worked for them. 

Q. Tell the jury what place you have for keeping the revolver 
which you are required to carry. A. No place at all to keep it. 

Q. State whether the company furnishes you any place to put 
this revolver. A. The company furnishes a gun, and they take care 
of that, but they require you to have a pistol, and there is not any 
place provided to keep it. 

26 Q. Did you think you might be required to double back ? 
A. I did not know but what I would, and so I had to go 

prepared to double up, and if you go on a run without your pistol 
and it is known it’s discharge. It is a strict rule to carry a pistol 
and carry it loaded. It is a positive rule to carry it. They will 
discharge you if you don’t have a pistol. 
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Q. What duties were you required to perform when you got to 
the main office? A. Well, I was ordered by Mr. Hockaday to re- 
port at his office. Wiieu I got there Mr. Plockaday told me to an- 
swer some correspondence and talked about business in the usual 
way, nothing unusual about it. 

Q. What intimation did you have as to the purpose for which 
you were sent for? A. None whatever. 

Q. What occurred after you got in that room? Where did you 
meet Mr. Hockaday ? A. He was sitting at the table when I went 
into the room, and Mr. Baumgarten, as 1 found out afterwards, was 
looking out of the window, and Mr. Leonard was in the room. I 
spoke to Mr. Leonard. I did not speak to Mr. Baumgarten. He 
did not look around. I answered the correspondence and my con- 
versation with Mr. Hockaday was pleasant as usual. I had no 
intimation of what he sent for me for. Mr. Leonard and Mr. Baura- 
garten went out into the hall in a few minutes after I got there. 
They returned and went into the ante-room and called Mr. 
Hockaday, and Mr. Hockaday called me in, and as soon as I 
went in they closed the door. Mr. Leonard says, “ You had 

27 a seal made at this man’s place,” pointing to Baumgarten, “ on 
the 17th day of June,” and asked Baumgarten was I the man ; 

Baumgarten just nodded his head ; didn’t speak at all. Then Mr. 
Hockaday says, “ Davis, you had as well own up ; we have suffi- 
cient evidence to know that you are the man that got the money 
and then Mr. Leonard says, “ I will give you five minutes to fork 
up the money.” There 1 was accused of stealing $1,000, which I 
could not have done; it was in a safe, which 1 could not have 
opened if I had wanted to. Baumgarten said that I had a seal made 
there; I did not know there was such a man on earth as Baum- 
garten ; had never seen him before. Mr. Leonard gave me five 
minutes to do something that I could not do ; it was a matter of im- 
possibility. I was accused of a crime I was not guilty of — could not 
have done, and did not want to ; was confronted by three men in 
a little room with the door locked — I suppose it was locked — and 
he threatened me ; gave me five minutes to fork up $1,000 — a thing 
which was utterly impossible. I did not know what be was going 
to do ; he gave me five minutes. Under the impulse of the moment 
I didn’t know anything else to do but defend myself. Mr. Leonard 
was standing between me and the door ; it was a very narrow place 
between him and the door, Mr. Hockaday in front of me, and Mr. 
Baumgarten to my right, surrounding me, in a little circle like. I 
don’t suppose Mr. Baumgarten was over 4 or 5 feet ; he was — it was 
a very small room. 

Q. State how' these men separated you from the door. A. There 
was no way to get out. 

Q. Well, when they called you in there, were you antici- 

28 pating anjThingof this kind ? A. Nothing in the world. I 
had no idea that I was under suspicion of anything; didn’t 

know an3Thing at all until I got in the room, the door was closed, 
and thev accused me. One man said he made a seal for me, which 
he did not make ; he might have made one for somebody else ; and 
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one man says, “ We have got evidence enough to know you stole 
the money;” tliat was Mr. Hockaday, the superintendent, and Mr. 
Leonard says, I will give you five minutes to fork up the money, 
and I was worn out; there was nothing for me to resort to. I 
hadn’t had any sleep for more than 24 hours. I didn’t fire with 
the intent to kill any one; I didn’t want to kill anybody ; I simply 
wanted to defend myself. . 1 was overpowered — under arrest. No 
papers were shown — no warrant to arrest me. No one claimed to 
be an officer, exhibited no papers for arrest. When they ordered 
me in there they didn’t show me any papers at all. 

Q. Did they use any force in getting you into the room ? A. No ; 
1 didn’t have to be driven in there. Mr. Hockaday called me in 
the room. 

Q. How long after you got in the room before these men got in 
the position you have described ? A. They were all standing when 
I came in. I hadn’t been in there but two or three seconds before 
the conversation began. Up to that time I had no information at 
all that they wanted to investigate this matter. It is no unusual 
thing for Mr. Hockaday to send for me to come to his office, and 
whenever he wanted me he sent for me if I wasn’t in the office at 
the time. 

Cross-examination : 

29 Q. What is your name? A. George Robert Davis. 

Q. What business were you engaged in on the ICth of 
August? A. I was in the employ of the Southern Express Com- 
pany. 

Q. Where were you on the 15th of August? A. I left Atlanta, 
Ga. The train leaves at 12 o’clock. 

Q. Well, did you have your dinner and su[)per the day before? 
A. Yes, sir; I had dinner and supper. 

Q. You came through just as usual? A. Yes, sir; Justus usual, 
without any particular incident on the road ; arrived at the 6th 
Street station at 6.45; got breakfast about 8.30,1 suppose; had 
supper and had breakfast. 

Q. Were you well? A. Yes, sir; I was well, but was broken 
down. 

Q. Your digestion was good? A. I was broken down from loss 
of sleep; had been out all night. 

Q. How long were you entitled to rest here between runs? A. 
About 36 hours after trip, when I got the usual lay-off ; am off 
some days and on some days. 

Q. Had there been anything unusually tiresome in that trip ? A. 
No, sir; hadn’t been anything unusually tiresome. It was always 
as much as you can do. 

Q. Assuming that you felt somewhat tired, you did not 

30 feel irritated about anything, did you ? A. No, sir ; not until 
I got into the room. 

Q. Now, as you say, you were sent for to go to the express office ; 
you received a note? A. I didn’t receive a note. The note was 
written to the money clerk. 
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Q. Well, you saw the note ; did you read it? A. Yes, sir ; I read 
the note. 

Q. Do you know where the note is? A. No, sir; I don’t know 
where it is. 

Q. How did the note read ? A. I don’t remember how the note 
read. 

Q. Didn’t it read for you to come to the office for inquiry as to 
some delayed packages? A. No, sir; it didn’t say anything about 
inquiry. The note said, “ See me at my office at 9.30,” as near as I 
can remember — something like that. 

Q. The note asked you to appear there for inquiry about some 
delayed packages? A. I don’t remember that it did. 

Q. Well, it did not suggest that you were to double out? A. No, 
sir; but I did not know but what I would have to do it. 

Q. Had you finished up your duties — your run — before you re- 
sponded to this note? A. Yes, sir ; that is, I had turned in my run 
and gone to breakfast. I was at the money window where I checked 
in at. The money clerk is on the inside of the window and we on 
the outside. We have to do our business through the window. I 
was turning over ray run, checking in, at the moment I got 

31 the order. I turned over my run before I went to breakfast. 
So far as I knew, I had nothing to do except to go back to the 

office after breakfast. 

Q. Was there no place provided at the office to leave your pistol? 
A. No, sir; there was no place at all. I always took the pistol to 
my house or room and laid it on the dresser* 

Q, Is it not a fact that express company provides a safe for tlie 
pistols used by the employees? A. No, sir; we have a safe for the 
guns; the company provides a place for the guns, but no safe for 
pistols. 

Q. Have you a key to that safe? A. Yes, sir; I carry a key to 
the safe. The order is not to place the pistol in that safe when off 
duty. It is my custom when off duty to leave the pistol in my room 
until I go out again. I laid it on the dressing case. 

Q. Have you a trunk ? A. Yes, sir. 

Q. Where do you keep your trunk ? A. In my room at 661 S. C. 
Ave. S. E. 

Q. On the day of the shooting where was your trunk? A. In 
my room. 

Q. Look at this and see if you recognize it (handing witness the 
pistol). Is this the pistol with which the shooting was done ? A. I 
don’t say that is the pistol I did the shooting with. I did some 
shooting; yes, sir. I did not shoot at any one. 

Q. You stated on your direct examination that you had been 
given 5 minutes A. I was threatened, insulted, and I 

32 didn’t know what they were going to do to me ; my idea was 
to get out of the room if I could, and I knew I could not, 

and I was confronted by three big men and I was frightened, of 
course. 

Q. Did you do the shooting because Mr. Leonard gave you 5 
minutes? A. I didn’t know what they were going to do next, 

3— 964a 
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Q. Did they make any hostile demonstration ? A. As soon as I 
pulled my pistol Mr. Leonard advanced. 

Q. Before you drew that pistol had any one made an^^ demonstra- 
tion? A. Well, when I went in there I found these people standing 
like I described ; I don’t think they changed their position. As far 
as I know, the}' were all in there and remained in there; there was 
substantially no change in their positions from the time I went in. 

Q. Was there any other conversation with you that you call a 
threat, except what Mr. Leonard said ? A. That was the only person 
who said anything of that kind. 

Q. Did anyone make any demonstration ? A. No, sir; no one 
made any demonstration, no more than they accused me. 

Q. Now, if nobody but Mr. Leonard made any threat, why did 
you shoot Mr. Bauragarten ? A. I didn’t shoot Mr. Baumgarten. 

Q. Well, shoot at Mr. Baumgarten? A. I did not shoot at any 
one at all. 

Q. These gentlemen say that you attempted to shoot Mr. 

33 Baumgarten; are they mistaken? A. I did not intend to 
shoot Mr. Baumgarten or anybody else — to kill anybody. 

Q. Are these gentlemen mistaken? Now, Mr. Davis, did you 
attempt to shoot Mr. Baumgarten ? A. I did not. 

Q. You did not attempt to level your pistol at Mr. Baumgarten ? 
A. No, sir. 

Q. Whom did you intend to shoot, any one? A. No, sir. I did 
not intend to kill anybody. I didn’t propose to undertake to defend 
myself against three great big men with my fists. I did not know 
what they were going to do with me. 

Q. Did you fire your pistol intentionally ? A. Yes, sir; but not 
with the intention of killing anybody; I don’t think it would be 
bravery in me or manly in me to undertake to fight three big men 
with my fists. 

Q. Did you see any indications of a fight there? There was no 
other threat? A. That was enough; he accused me of being the 
person who bought a seal from him. 

Q. Did you know Mr. Baumgarten would be at the office? A. 
No, sir. 1 did not know he would be. 

Q. You remember your arrest? A. I do. 

Q. Did you tell the officers that man had told a lie on yon, and 
that you drew your pistol, and would die for it? A. I don’t re- 
member telling him anything. I had never been in a posi- 

34 tion of that kind before. I don’t remember what I said. I 
don’t say that I did say it. 

Q. Did you tell Officer Sullivan that you attempted to kill any- 
body ? A. I don’t remember what I said. 

Q. You don’t remember what you said to the officers? A. No; 
there was such great excitement and I was so frightened. I don’t 
know what 1 said. I won’t sav that I did or did not tell Mr. Sul- 
iivau. I was at the point that I don’t know what I said. 
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Redirect examination : 

The pistol was in my (defendant’s) coat pocket. I put my hand 
to take it out. The very instant Mr. Leonard saw the pistol he 
rushed up to me. I do not know what the condition of my mind 
was at the time. I was excited and scared, together with being in- 
sulted. I had no friends up there at all. 

Thereupon counsel for the defendant announced the defendant’s 
case closed. 

And thereupon the Government announced its case as closed. 

And thereupon, the evidence being closed on both sides, the de- 
fendant, by liis counsel, requested the court to grant the following 
instructions to the jury : 

United States 1 
vs. V 

George R. Davis. 1 

The defendant asks the court to give the jury the following in- 
structions : 

1. The court further instructs the jury that this is not a 

35 civil case, but it is a criminal prosecution, and that the rules 
as to the amount of evidence in this case are different from 

those in a civil case, and a mere preponderance of evidence would 
not warrant the jury in finding the defendant guilty, but before 
tl)e jury can convict the defendant they must be satisfied of his 
guilt beyond all reasonable doubt, and unless so satisfied the jury 
should find the defendant not guilty. 

Granted. 

2. The court instructs the jury that in criminal cases, even where 
the evidence is so strong that it demonstrates the probability of the 
guilt of the party accused, still if it fails to establish beyond a 
reasonable doubt the guilt of the defendant in manner and form as 
charged in the indictment, then it is the duty of the jury to 
acquit the defendant if they entertain such reasonable doubt of his 
guilt. 

Granted. 

3. The C(Hirt further instructs the jury that in this case the law’ 
does not require the defendant that he prove himself innocent, but 
the law imposes upon the prosecution to prove tiiat the defendant 
is guilty in manner and form as charged in the indictment to the 
satisfaction of the jury, beyond all reasonable doubt, and unless 
they have done so the jury should find him not guilty. 

Granted. 

4. A reasonable doubt is that state of mind which, after a full 

comparison and consideration of all the evidence, both for the 

36 State and defense, leaves the minds of tlie jury in that con- 
dition that they cannot say that they feel an abiding faith 

amounting to a moral certainty, from the evidence in the case, that 
the defendant is guilty of tlie charge as laid in the indictment. If 
you have such doubt — if your conviction of the defendant’s guilt 
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as laid iu the indictment does not amount to a moral certainty from 
the evidence in the case — then the court instructs you that you must 
acquit the <Iefendant. 

Granted. 

5. The jury are further instructed that the indictment in this 
case is of itself a mere accusation or charge against the defendant, 
and is not of itself any evidence of the defendant’s guilt, and no 
juror in this case should permit himself to be to any extent influ- 
enced against the defendant because or on account of the indictment 
in this rase. 

Granted. 

6. The jury are instructed that the law presumes the defendant 
innocent in this case, and not guilty as charged in the indictment, 
and the presumption should continue and prevail in the minds of 
the juiy until they are satisfied by the evidence beyond all reason- 
able doubt of the guilt of the defendant; and, acting on this pre- 
sumption, tile jury should acquit the defendant unless constrained 
to find him guilty by the evidence convincing them of such guilt 
bevond all reasonable doubt. 

Granted. 

7. The jury are instructed, further, that the presumption of 

37 innocence is nota mere form, to be disregarded by the jury at 
pleasure, but it is an essential, substantial part of the law of the 

land and binding on the jury in this case, and it is the duty of the jury 
to give the defendant in this case the full benefit of this presump- 
tion and to acquit the defendant unless they feel compelled to find 
him guilty as charged by the law of the land and the evidence in 
the case convincing them of his guilt as charged be3mud all reason- 
able doubt. 

Granted. 

8. The indictment in this case charges a certain specific intent 
upon the part of the defendant, namely, that he feloniously made 
an assault on Arthur Bauingarten with the intent him, the said 
Arthur Bauingarten, to kill, and before the jury can convict the de- 
fendant they must believe from the evidence introduced before them 
that the defendant did make a felonious assault on Arthur Baura- 
garten.and that he made such an assault with the intent feloniouslv 
to kill the said Arthur Bauingarten, and unless the jury are satis- 
fied from the evidence, beyond all reasonable doubt, that the de- 
fendant did intend to kill Bauingarten, they must acquit. 

Granted in connection with the court’s further instruction. 

9. Any deprivation of the liberty of another without his consent, 
whether it be by actual violence, threats, or otherwise, constitutes 
an imprisonment within the meaning of the law, and aii}^ compul- 

sorj^ submission which brings a person into imprisonment, 

38 or any impending and threatened ph^^sical violence which 
to all appearances can only be avoided b}'' submission, oper- 
ates as etfectualhv, if submitted to, as if an arrest has been forcibly 
accomplished without such submission. 

To constitute an arrest and imprisonment it is not necessary that 
the party making the arrest should actually use violence or threats 
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towards the party arrested, or that he should even touch his body, 
nor is it necessary to constitute an arrest and imprisonment that one 
should be shut up in a jail or prison. It is an unlawful restraint 
of one’s liberty, whether in a place set apart for imprisonment gen- 
erally or used only on the particular occasion, and whether between 
walls or not, if the restraint is effected either by physical force actu- 
ally applied or by words and an array of such forces. 

Words even may constitute an imprisonment, if thej' impose a 
restraint upon the person. 

K-ejected. 

10. The Constitution of the United States provides that the right 
of the people to be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures shall not be vio- 
lated and no warrants shall issue but upon probable cause sup- 
ported by oath or affirmation, and particularly describing the place 
to be searched and the person or things to be seized, and that no 
person shall be compelled in any criminal case to be a witness 
against himself nor be deprived of life, liberty, or property without 
due process of law. 

And the statute of the United States provides that for any crime 
or offense against the United States the offender may by any justice 
or judge of the United States or by any justice of the peace 

39 or other magistrate of any of the United States where he may 
be found, agreeable to the usual mode or process against 

offenders in such State, be arrested and imprisoned or bailed, as the 
case may be, for trial before such court of the United States as may 
have cognizance of the offense. 

Rejected. 

11. There is no authority under the laws of the United States in 
force in the District of Columbia which authorizes a private person 
to make an arrest for any criminal offense. 

Rejected. 

12. If the jury believe from the evidence that J. B. Hockaday 
was on the day of the alleged assault assistant superintendent of the 
Southern Express Company at the city of Washington, in the Dis- 
trict of Columbia, and that the defendant was then an employe of 
said company, subject to the orders of the said Hockaday, and went to 
the express office on that morning in obedience to the orders of said 
Hockaday, and that when in the main office of said assistant super- 
intendent he was ordered by the said Hockaday, or any one then 
and there acting with him, to go into a small side room, in which 
the said Hockaday with the said Arthur Baumgarten and a detect- 
ive named Leitli had just before the giving of such order gone, 
and that the said side room was a narrow, small, hall room, with 
one window and only one door, that was then being used, and 
that said small side room was on the third floor of the build* 
ing of which said room constituted a part, and that the defend- 
ant, in obedience to the orders or directions of the said Hockaday 

or those then and there acting with him, went into 

40 said small side room, and that as soon as he went into said 
small room the onlv door used was, bv the said Hockadav, 
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as laid iu the indictment does not amount to a moral certainty from 
the evidence in the case — then the court instructs you that you must 
acquit the defendant. 

Granted. 

5. The jury are further instructed that the indictment in this 
case is of itself a mere accusation or charge against the defendant, 
and is not of itself any evidence of the defendant’s guilt, and no 
juror in this case should permit himself to be to any extent influ- 
enced against the defendant because or on account of the indictment 
in this case. 

Granted. 

6. The jury are instructed that the law presumes the defendant 
innocent in this case, and not guilty as charged in the indictment, 
and the presumption should continue and prevail in the minds of 
the jur}'' until they are satisfied by the evidence beyond all reason- 
able doubt of the guilt of the defendant; and, acting on this pre- 
sumption, the jury should acquit the defendant unless constrained 
to find him guilty by the evidence convincing them of such guilt 
beyond all reasonable doubt. 

Granted. 

7. The jury are instructed, further, that the presumption of 

37 innocence is nota mere form, to be disregarded by the jury at 
pleasure, but it is an essential, substantial part of the law of the 

land and binding on the jury in this case, and it is the duty of the jury 
to give the defendant in this case the full benefit of this presump- 
tion and to acquit the defendant unless they feel compelled to find 
him guilty as charged by the law of the land and the evidence in 
the case convincing them of his guilt as charged beyond all reason- 
able doubt. 

Granted. 

8. The indictment in this case charges a certain specific intent 
upon the part of the defendant, namely, that he feloniously made 
an assault on Arthur Baurngarten with the intent him, the said 
Arthur Baurngarten, to kill, and before tlie jury can convict the de- 
fendant they must believe from the evidence introduced before them 
that the defendant did make a felonious assault on Arthur Baum- 
garten,and that he made such an assault with the intent feloniously 
to kill the said Arthur Baurngarten, and unless the jury are satis- 
fied from the evidence, beyond all reasonable doubt, that the de- 
fendant did intend to kill Baurngarten, they must acquit. 

Granted in connection with the court’s further instruction. 

9. Any deprivation of the liberty of another without his consent, 
whether it be by actual violence, threats, or otherwise, constitutes 
an imprisonment within the meaning of the law, and any cornpul- 

sorj^ submission which brings a person into imprisonment, 

38 or any impending and threatened physical violence which 
to all appearances can only be avoided b^'^ submission, oper- 
ates as effectually, if submitted to, as if an arrest has been forcibly 
accomplished without such submission. 

To constitute an arrest and imprisonment it is not necessary that 
tiie party making the arrest should actually use violence or threats 
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towards the party arrested, or that he should even touch his body, 
nor is it necessary to constitute an arrest and imprisonment that one 
should be shut up in a jail or prison. It is an unlawful restraint 
of one’s liberty, whether in a place set apart for imprisonment gen- 
erally or used only on the particular occasion, and whether between 
walls or not, if the restraint is effected either by physical force actu- 
ally applied or by words and an array of such forces. 

Words even may constitute an imprisonment, if they impose a 
restraint upon the person. 

Rejected. 

10. The Constitution of the United States provides that the right 
of the people to be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures shall not be vio- 
lated and no warrants shall issue but upon probable cause sup- 
ported by oath or affirmation, and particularly describing the place 
to be searched and the person or things to be seized, and that no 
person shall be compelled in any criminal case to be a witness 
against himself nor be deprived of life, liberty, or property without 
due process of law. 

And the statute of the United States provides that for any crime 
or offense against the United States the offender may by any justice 
or judge of the United States or by any justice of the peace 

39 or other magistrate of any of the United States where he may 
be found, agreeable to the usual mode or process against 

offenders in such State, be arrested and imprisoned or bailed, as the 
case may be, for trial before such court of the United States as may 
have cognizance of the offense. 

Rejected. 

11. There is no authority under the laws of the United States in 
force in the District of Columbia which authorizes a private person 
to make an arrest for any criminal offense. 

Rejected. 

12. If the jury believe from the evidence that J. B. Hockaday 
was on the day of the alleged assault assistant superintendent of the 
Southern Express Company at the city of Washington, in the Dis- 
trict of Columbia, and that the defendant was then an employe of 
said company, subject to the orders of the said Hockaday, and went to 
the express office on that morning in obedience to the orders of said 
Hockaday, and that when in the main office of said assistant super- 
intetident he was ordered by the said Hockaday, or any one then 
and there acting with him, to go into a small side room, in which 
the said Hockaday with the said Arthur Baumgarten and a detect- 
ive named Leith had just before the giving of such order gone, 
and that the said side room was a narrow, small, hall room, with 
one window and only one door, that was then being used, and 
that said small side room was on the third floor of the build* 
ing of which said room constituted a part, and that the defend- 
ant, in obedience to the orders or directions of the said Hockaday 

or those then and there acting with him, went into 

40 said small side room, and that as soon as he went into said 
small room the only door used was, by the said Hockaday, 
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Leith, or Bauingarten, closed, and tliat the said defendant when he 
went into said small room sat down on the window sill of the only 
window in said room, and that the said Ilockaday, Leith, and Baum- 
^arten stood around him and within a few feet of him, one stand- 
ing between the defendant and the then closed door, through which 
he had just before entered, another standing a little to his right, 
and anotiier standing in his front, and that while the several parties 
were substantially in these positions the said Leith charged the de- 
fendant that he had caused Baumgarten to make a seal for him on 
June 17, and that he then denied said charge, and that imme- 
diatel}^ upon said denial having been made by the defendant Leith 
or Hockaday asked Baumgarten if the defendant was the man, and 
that Baumgarten either by word or sign indicated that he was the 
man for whom be had made the seal, and that immediately Hock- 
aday said to the defendant, “ Davis, we have the proof on you, and 
you might as well own up,” or words to that effect, and that Leith 
immediatel}^ joined in and said to the defendant, “I will give you 
five minutes to fork up the money,” or words to that effect, and 
that at that time neitlier the said Hockaday, Leith, nor Baumgarten 
was a civil officer of tlie District of Columbia, and that they had no 
legal warrant for the arrest and detention of the said defendant, 
then, as a matter of law, the court instructs the jury that such con- 
duct upon the part of the said Hockaday, Leith, and Baumgarten 
was unlawful and constituted an assault upon the defendant; and 
if tlie jury further believes from the evidence that at that time the 
defendant is alleged to have assaulted the said Baumgarten 
41 the circumstances surrounding the defendant were such as 
in sound reason would justify or induce in the mind of a 
reasonable man an honest belief that he was in danger of receiving 
from the said Hockaday, Leith, and Baumgarten, or either of them, 
some great bodily harm, or to be deprived of his liberty, and that 
the defendant in doing what he then did was acting from the in- 
stinct of self-preservation, and did no more than a reasonable, 
courageous man would do under such circumstances, then he is not 
guilty, and the jury should acquit. 

Rejected. 

13. The jury are instructed that under the law a person has a 
right to resist an unlawful attack by force, and that when men 
are threatened with danger and are obliged to judge from appear- 
ances as to the actual state of things surrounding them, and in such 
cases if persons act from honest convictions influce<l by reasonable 
evidence, they will not be held responsible criminally if they do no 
more than a reasonable, courageous man would do under like cir- 
cumstances. 

Rejected. 

14. If the jury believe from the evidence that the defendant was 
an employe of the Southern Express Company, and that as such 
employe iie was required by the rules of the company to always go 
armed with a revolver when on duty, and that at the time the 
alleged assault was made he was on duty acting under the directions 
of the assistant supe»’intendent of the com.pany, then the fact that 
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he was armed with a pistol is uo evidence of a preparation 

42 on his [)art tor any contemplated assault, and the jury should 
give no weight as against ttie defendant to the fact that he was 

at that time armed with a pistol. 

Granted. 

To which ruling and refusal to grant requests for instructions 
the detendant, by his counsel, then and there excepted separately 
as to each ruling, refusing to grant said instructions respectively 
numbered as follows, to wit, Nos. 9, 10, 11, J2, and 13, and prayed 
the presiding justice to note his said several exceptions upon his 
minutes, which was done; and after the noting of said exceptions 
to the refusal of the court to grant each of said requests as above 
numbered, making the same a part of the record, which was also 
made a part hereof, the court on its own motion instructed the jury 
substantially as follows: 

The defendant is charged in the indictment witli feloniously as- 
saulting one Arthur Baumgarten on the 16th day of August, 1899, 
within the District of Columbia, with the intent him, the said Arthur 
Baumgarten, then and there feloniously to kill. It is the sole 
province of the jury to pass upon and determine the facts from 
the testimony introduced before them under the directions of the 
court. Under the law the defendant is presumed to be innocent of 
the charge preferred against him, and that presumption fol- 

43 lows him through the progress of the trial of the cause until 
overcome beyond all reasonable doubt by the testimony in- 
troduced before them. In the charge preferred against the defendant 
of felonious assault with intent to kill is included the charge of a 
simple assault, and the jury are authorized under the law"^ to find 
the defendant guilty as charged, or guilty of a simple assault, if 
from the testimony introduced before them they are satisfied beyond 
all reasonable doubt that he is guilty either of a simple assault or 
of an assault with intent to kill, as charged in the indictment. 

The duty of the jury in this case is a simple one. If the jury are 
satisfied beyond all reasonable doubt from the evidence that the 
defendant did, as charged in the indictment, within the District of 
Columbia, on the 16th day of August, 1899, discharge a loaded pistol 
at Arthur Baumgarten, with the intent then and there him, the said 
Baumgarten, to kill, they should find him guilty as charged in the 
indictment. 

Be it remembered that each of the separate and several excep- 
tions taken by counsel for the defendant to each of the separate and 
several ruling- of the court in a trial of said case, as noted herein, 
and each of the separate and several exceptions to the refusal of the 
defendant’s requests for instructions to the jury as prayed, and each 
and eveiy exception noted and made part of the record are allowed 
by the justice presiding, and the defendant, by his counsel, now 
pmys the court to sign, seal, and make a part of the record this his 
bill of exceptions, to have the same force and effect as if each and 
every one of the exceptions herein taken made a part hereof 

44 were embodied in a separate bill of exceptions ; which is 
granted. 
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And the justice presiding thereupon signed and sealed this the 
defendant’s bill of exceptions and made thesainea partof the record 
in this case, now for then, this Cth day of January, 1900. 

HAKRY M. CL ABA UGH, 

Associate Justice. 
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United States of America, 
District of Columbia, 
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I, John R. Young, clerk of the supreme court of the District of Co- 
lumbia, hereby certify the above and foregoing pages, numbered from 
1 to 44, inclusive, to be a true and correct transcript of the record (as 
prescribed by rule 5 of the Court of Appeals of the District of 
Columbia) in case of United States vs. George R. Davis, No. 22225, 
criminal, as the same remains upon the files and of record in said 
court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
the District of the city of Washington, in said District, this 
; * i^olumbia. 20th day of January, A. D. 1900. 

JOHN R. YOUNG, Clerk 
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